Copnep>xaHue:

BBepneHue

foCynapCTBO N NpPaBoO - BaXKHenwme hakTopbl 06LLEeCTBEHHON 3BOJIIOLNN, HEMPEMEHHbIE
CMYTHUKN COBpPEMEHHOro obuiecTBa. Teopusa rocygapcTea v npaBa - coOCTaBHas 4acTb
obwiecTBoBEAEHUS, NOENHAA OCHOBA NpakKTU4YeCcKon opucnpyaeHunn. eatenbHOCTb
rocynapcTBa, NPUHATME N peasin3aumns 3aKoHoB, obecneyeHmne npaB rpakaaH,
noaaep>xaHme obLecTBEHHOro NoOpsAKa TECHO CBA3aHbl C MOJIOXKEHUAMN NONNTUKO-
rMnpaBoOBON TEOPUMN.

MpaBo, Kak N rocyAapcTBO, MPUHAANEXUT K YNCY HE TOJIbKO Hanbonee Ba’KHbIX, HO U
Hanbosiee CZIOXKHbIX 0OLLEeCTBEeHHbIX ABJIEHUN.

MblTasiCb NOHSATb, YTO TAaKOe NPABO U KAKOBa €ro poJib B XXN3HWU 06LLECTBa, elle puMcKue
IOPUCThI 06pallan BHUMAHME Ha TO, YTO OHO HE UCYepnbIBaeTCs OAHUM KaKUM-Tnbo
NPU3HaAKOM UK 3HavYeHmeM. MNpaBo ynoTpebnsieTcss B HECKONIbKUX CMbIC/1ax. Bo-nepBbix,
NnpaBo 03Ha4vyaeT To, YTO «BCerga ABNAeTCs cnpaBeniMBbIM U 00OpPbIM», - TAKOBO
ecTecTBeHHOe NpaBo. B Apyrom cmbicie NpaBo - 3TO TO, YTO «MOJIe3HO BCEM UJIN MHOTUM
B KaKOM-/Inb0 rocyjapcTBe, KakoBO LIMBMIIbHOE MpPaBo>».

Mo Mmepe pa3BnTus obLecTBa 1 rocynapcTBa y JitoAel, eCTeCTBEHHO, MEHSNOCH U
npencTaBsieHne o npase. MosABNIOCH MHOXXECTBO Pa3/IMyHbIX NMPaBOBbIX UAEN, TEOPUNA U
CYy>XOEHUN, 0fHaKO U3HavalbHble OCHOBbI, 3aJI0XKEHHbIE PUMCKUMIN OPUCTaMKN, 0COBEHHO
B TaKOW OTpac/n NpaBa, Kak rpa>kaaHckoe (LMBUJILHOE), XOTS N B
«MOJEepPHNU3NPOBAHHOM» BUAE, HO COXPAHUIIOCh.

CI'IOpr O NMOHATUN MNpaBa, POBHO, KaK N O COOTHOLUeHUW rocynapcTtBa 1 rnpaBa, npaBa "
3aKOHa nMmesim MmeCTto He TOJIbKO B OaJIEKOM NCTOPUNHECKOM MPOoLIJ/IOM. OHun
npoao/iIXXanncb N B XX B., UMEIOT MeCTO Tak>XXe OUCKYCCUU N B HAaCcToALLEM.
CoBpeMeHHble nccnenoBaTesin, Tak Xe Kak U nx npenuecTBeHHUKN, BblOEeNAI0T B
OCHOBHOM ABa Nnoaxona U OBa pPa3HbIX ornpeaesieHnd rnpasa.

O4WH U3 3TUX NOAX0A0B, UMEHYEMBbIN NO3UTUBUCTCKUM , OPUEHTUPYETCS HEe TOJIbKO Ha
Hepa3pPbIBHYIO CBA3b rOCYAapCcTBa W NpaBa, HO U Ha TO, YTO roCyNapCTBO SABSETCS
€ONHCTBEHHbIM, UCK/TIIOYNTESIbHLIM NCTOYHMKOM MpaBa.



MpaBo Npu 3TOM onNpeaenseTcs He nHayve, Kak «cucteMa obuieobpasoBaTesibHbIX,
dopManbHo-onpeaeneHHbIX, FrocyAapCTBEHHO-NMPUHYANTESbHBIX HOPM, BbipaXkatoLLmnx
BO3BEAEHHYIO B 3aKOH roCy4apCTBEHHYO BOJIIO FOCMOACTBYIOLErO Kiacca u
BbICTYMNAOLEro B Ka4eCTBE KJ1IaCCOBOro perynatopa obuecTBeHHbIX OTHOLLEHUN» .

Mpn TakoM Noaxoae rMpaBo MOJIHOCTBLIO MU MOYTY MOJIHOCTbIO OTOXKAECTBAAETCA C
3aKOHOM, a TO4YHee - C HOPMaTUBHO-MPABOBbLIMN aKTaMU, UCXOAALWMMMK OT rocyfapcTBa U
obecneymBaemMbIMN FrOCYAapCTBOM.

Apyron noaxon K npaBy - HENO3UTUBUCTCKUN, HE CBA3bIBAET CTOJIb XXECTKO, KakK
nepsbIn, MOHATUE NMpaBa C NOHATMEM rocygapcTsa. [paBo Npu 3TOM paccMaTpmBaeTCA
KaK «npeTeHAyWNn Ha BCeobLLHOCTb 1 06weobsa3aTennbHOCTb COUNanbHbIA UHCTUTYT
HOPMaTUBHOIO peryanpoBaHns obLLeCTBEeHHbIX OTHOLWEHU B LeNSAX pa3yMHOro
YyCTPOMNCTBa YesioBevyeckoro obwexunTmna nytem onpegeneHmsa mepbl ceoboabl, npas u
obs3aHHOCTEN N NpeacTasnaowmn cobon sonnoweHme B 0bbl4anx, Tpaguumnsx,
npeueneHTax, peweHnsax peepeHayMoB, KAHOHUYECKNX, KOPNOPaTUBHbIX,
rOCy[apCTBEHHbIX 1 MeXAYHAPOAHbIX HOPMax MpaBoBOro naeasna, 0OCHOBAHHOIO Ha
npuHumnax gobpa, cnpasennMBoCTw.

Mpn TakoM Nogxone K npasy rnocsegHee He OTOXXAECTBASETCS C 3aKOHOM U
NoA3aKOHHbLIMM aKTaMW. 3aKOH CHUTaeTCH NPaBOBbLIM NINLLb B TOM C/ly4ae, eCim OH HeceT
B cebe ngen pobpa, cnpaBegIMBOCTM, FyMaHMU3Ma, €CJ/IN B €ro coaep)xaHue «3asloKeH»
rnpasoBoOv naearn.

B 3TOM 3aknto4aeTcs o4Ha U3 rIaBHbIX MPUYMH TOro, YTO AaHHbIA NOAX04, HECMOTPS Ha
CBOIO SIBHYIO MPUBJIEKATENIbHOCTb, B P€aJIbHOM XWU3HW, Ha NMPaKTUKe ABNAETCS MeHee
PaCMpPoOCTPaHEHHBIM U MPUMEHSIEMbBIM, YEM MEPBbIA, MO3UTUBUCTCKUIA Noaxoa.

Micnonb3ys nocneaHin n Hepa3pbIBHO CBA3bIBaA roCy4apcTBO C MpaBoM, 1, HaobopoT,
TEoPeTUYECKN U NPaKTUYECKN UCXOAST U3 TOro, YTO NPABO B peasibHON XXU3HWN HE NHaYe,
Kak B Buae obuieobsizaTesibHbIX NpaBu NoBeneHns (HOpM), KOTOpble HENOCPEeACTBEHHO
N30at0TCs MO0 CAaHKLMOHUPYOTCS (YTBEP)XAAl0TCs) roCy4apCTBOM. 3@ HapyLUEHNE UX K
HaPYLLUUTENIO MPUMEHSAIOTCA Pa3/INYyHbIe Mepbl FOCY4apCTBEHHOrO BO3AENCTBUS.

FoCcynapCcTBO M NPaBoO B3aMMO3aBUCUMBbI APYr OT APYra, HO B TOXXE BPEMS OHMU
OTHOCMTENBbHO CaMOCTOSITENbHbI APYr OT Apyra. Ecnm rocynapcTBo usgaeT npaBoBble
aKTbl, obecneynBaeT nx cobnogeHne n B cly4ae HEUCNOJIHEHUS COOEPXKALLMXCA B HUX
TpeboBaHUI NPUMEHSAET NPUHYOUTENbHYO CUY, TO NPaBo, B CBOKO 04Yepellb, aKTUBHO
BO3[EeNCTBYEeT Ha rocy4apCcTBO NyTeM yCTaHOBJIeHNs obuieobs3aTenbHbIX A1 BCEX €ro
OpraHoB, AO/HKHOCTHbLIX JINL, U OpraHu3auuii npasuna noseaeHns. C nomoLlbo HopM



npaBa 3aKpennsaeTcsa Ux CTaTyc, onpeaesnstoTCa PaMKN NX OeATeNbHOCTH,
YCTAHABJ/IMBAEGTCSH UX CTPYKTYypa, NOPAOOK AeATENLHOCTU U B3aMOOTHOLLEHWA.

1. MoHATHEe M NPU3HAKU rocygapcTBa U NpasBa

1.1 NoHATHUE U NPU3HAKU rocypapcTBa

focynapCcTBO - 3TO BblgenuneLUasaca n3 obuiectsa n obycsiossieHHasa ero counasbHo-
3KOHOMUYECKUM YKNaLoM, TpaguumnsamMu, KysabTypon NONTUYECKAa OpraHm3aums
CyBepeHHon Nybamn4yHom BnacTu. BO3HUKHYB KakK NPOAYKT 3MNUPMNYECKON (ONbITHOW)
counanbHOW XuU3HeneaTeNbHOCTN, FOCYyAapCTBO He coBrnajaeT ¢ obecTBoM n
BbICTYMaeT MO OTHOLLUEHUIO K HEMY YyrpaBAsoLLEN CUCTEMON. ITa CUCTeMa umeeT
COBCTBEHHYIO BHYTPEHHIOK JIOFUKY Pa3BUTUSA, HETKYIO CTPYKTYPHYIO OpraHu3auuto,
cneynunyeckum MexaHn3sm B3anMogencTBUA CTPYKTYPHbIX 371eMeHToB. OgHaKo
HeobxooMMO NMOMHUTb, 4TO Aaseko He nboe rocynapCTBO U AaJIeKO He BCeraa B CBOEN
NOJINTMKE BOMJioWaeT BOO (MHTepeckl) BCero Hapoaa, 6onblIMHCTBaA rpakaaH. Kak
npasunno, bbiBaeT HaobopoT. OHO obecneynBaeT NHTEpPECHl NPeENMYLLECTBEHHO NLLb
KaKNX-TO KJ1ACCOB, C/I0EB, 3/INT, HaUWOHaNbHOCTEN 1 T.M.

Mo3ToMy, rocygapcCTBO - 3TO OpraHn3aumnsa NnoaNTNYECKON BacTu, COAENCTBYOLW AN
npenmMyLecTBEHHOMY OCYLLECTBJIEHNIO KOHKPETHbIX KJ1aCCoBbIX, 0bLeYenoBevyeckux,
PEeINrN03HbIX, HALNOHANbHLIX U OPYrUX MHTEPEeCOB B nNpeaesax onpenesieHHon
TeppuTopun.

FocynapcTBO XapaKTepu3yloT c/ieayloliue Npu3Haku, KOTOpbie MOXKHO OTHEeCTHU K
obLwenpu3HaHHbIM:

1) Hann4me nybaMYHOM BNacTU, BblaesieHHON 13 obLliecTBa N He coBnajatoLen C
HacefneHneMm cTpaHbl (rocyaapcTBo oba3aTenbHO obnagaeT annapaToM ynpaBieHus,
NPUHY>XXAeHus, npasocyans, nbo nybnnyHaa BnacTb - 3TO YAHOBHUKMK, apMUs, NoaMUns,
CYyZbl, @ TaK>Xe TIOPbMbl U OpYrue yYpe K 4eHUs);

2) cucTeMa Hasoros, nogaten, 3aMMOB (BbICTYMNas OCHOBHOM AOXOA4HON YacTblo 6loa)xeTa
nboro rocygapcTea, OHM HeEOBXoAMMbI ANa NpoBeneHUs onpeaeneHHON NOANTUKN U
cofep>XaHnga rocygapCcTBeHHOro annapaTa Jln4en, He NPpon3BoAALWMX MaTepuanbHbIX
LLEHHOCTEW M 3aHATbIX TOJIbKO YNpaB/ieHYeCKON 0eATesSIbHOCTbIO);



3) TeppuTopuasnbHoe geneHne HaceneHns (rocygapcTeo obbegnHsaeT CBOEN BACTbO U
3alKMTON BCEX Nogen, HacenaWwmnx ero TeppuTopmto, He3aBMCUMO OT NPUHAZNEXHOCTHN
K KakoMy-n1nbo poay, NaeMeHu, y4pex4eHuto; B NpoLecce CTaHOBNEHNS NepBbIX
rocynapcTB TeppuTopuaibHOEe AeneHne HacesieHUs, HavyaBlleecs B npouecce
obulecTBEHHOr 0 pasgesieHns Tpyaa, npespallaeTcs B aaMUHNCTPATUBHO-
TeppuTopuasibHOE; Ha 3TOM (pOHE BO3HUKAET HOBbIN OOLECTBEHHbLIN UHCTUTYT -
noanaHcTBa UM Fpa)K[AaHCTBaA);

4) npaBo (rocynapCcTBO He MOXKET cyliecTBoBaTb 6€3 npaBa, T.K. nocneanHee
opnanydeckn ohopMAeT rocyaapCTBEHHYIO BNacTb U AeNnaeT ee NernTUMHON,
onpenenseT lpuanydeckme pamMmkm n QOopMbl OCyLLLECTBAEHUA DYHKLNI rocyaapcTBa U
T.M.);

5) MOHOMOJINS Ha NPABOTBOPYECTBO (M3Oa€T 3aKOHbI, MOA3aKOHHbIE aKTbl, CO34aeT
lopuanveckme npeueneHTbl, CaHKUNOHMPYeT obblvan, TpaHCchopMMpys X B
lopuanveckme npasusia NnoBeneHns);

6) MOHOMNO/INA Ha NerasibHoe NPUMEHEHNEe CUbl, (PU3NYECKOTO NPUHY K OEHNS
(BO3SMOXXHOCTb NNLLNTb FPpakAaH BbICLUMX LLEHHOCTEN, KAKOBbIMU SBASIOTCS XU3Hb U
csobona, onpenenseT ocobyro AEeNCTBEHHOCTb rOCYyAapCTBEHHOW B1IaCcTN);

7) yCTOM4YMBbIE NpPaBOBbIe CBA3M C HAaCesIeHNEM, NPOXKMBAIOLWMM Ha ero TeppuTopumn
(rpa>xoaHCcTBO, NOAAAHCTBO);

8) obnapaHwune onpepgesneHHbIMM MaTepnaJibHbIMI CpeaCTBaM ONA npoeeneHnd cBoOen
MONINTUKN (rocyuapCTBeHHaﬂ cobcTBEHHOCTb, B0aXXeT, BaatoTa U T.M.);

9) MoHOMOMA Ha odunyManbHOE NPeacTaBUTEeNbLCTBO BCero obuiecTtra (HMKakasa nHas
CTPYKTYypa He BMnpaBe NpeacTaBsATb BCIO CTPaHY);

10) cyBepeHUTET (Npucyllee rocygapcTBy BEPXOBEHCTBO Ha CBOEN TeppuTopumn
N HE3AaBUCUMOCTb B MeXAYHapPOAHbIX OTHOLLUEHUAX);

11) Hann4me rocypapCTBEHHbLIX CUMBOJI0OB - repba, pnara, rMMHa (CMMBOJIbI FOCyAapCcTBa
npu3BaHbl 0603HavYaTb HOCUTENEN rOCYyAapPCTBEHHON BNAacTWN, NPUHAAIEXXHOCTb Yero-
nmbo K rocypgapctsy).[10, c.53]

Pa3BuUTUE Xe rocyJapcTBa, ero CoOBepLleHCTBOBaHNE U YKPErnJIeHNe, OCYLLeCTBISETCS,
TakK, 4Tobbl BO BCEM KOMIJIEKCE €ro MHCTUTYTOB BCe boJsiee peain3oBbIBaINCh Havana
[leMOoKpaTun, SKkoHoMn4Yeckas ceoboga, cBoboa MMYHOCTM - 3TO 3aKOHOMEPHbIN



rnpouecc, oTBevaLWwmn Hy>xaam yenoseyvectra.[17, c.205]

Tak, rocynapCcTBO - 3TO Ny6/MYHO-NONMTUYECKAs OpraHn3aums BAacTu B npeaenax
onpeaeneHHon Tepputopumn, obnagatoLlas rocyjapCTBEHHbIM CYyBEPEHUTETOM U
BbICTyNatoLwWas ouLnaibHbIM NpeacTaBUTeIeM NHTEPECOB CBOUX MrpakaaH
(noAmaHHbIX); XapaKTepusytoLeecs caeaylwmnMmn npn3HakamMmu:

— Hanm4me nybamyHom (MoNnMTU4eCcKown) BnacTun, pacnonaratoLlen cneymanbHbiM
annapaToM yrpassieHUsa N NMPUHYXXAEHUS;

— TeppuTopuanbHasa opraHn3alnsa HaceneHus;
— roCcyapCTBEHHbIN CYBEPEHUTET;
— BceobBbeMoLWMIA, 06LLe0bs3aTesNIbHbIN XapakKTep akToB, U3[4aBaeMbiX FOCY1apCTBOM;

— HanoroobsoXXeHne n B3nMaHmMe Hasloros.

1.2 NpaBoO: NOHATUE U NPU3HAKH!

B coBpeMeHHOW topuanyeckon Hayke rnog NoHATUEM «MNpaBO» NOHMMaETCS
obocHoBaHHa4, onpaBgaHHas cBoboga nam BO3MOXKHOCTb MOBEAEHUS, KOTOpas
npu3HaeTca B obuwecTtse.[9, c.123] OgHaKo AaHHOE MOHATUE - MHOI03Ha4YHO U UMeeT
pa3HOCTOPOHHEE coaep>XaHue:

BO-MepBbIX, €ro ynotpebnsawT B obuwecoymasibHOM CMbICe (MOpaJsibHOE NpaBo, NpPaBo
Hapo4oB U T.M.), B paMKaX KOTOPOro peyb UaeT 0 HPpaBCTBEHHbIX, MOIUTUYECKNX,
KYZIbTYPHbIX U MHbIX BO3MO>XXHOCTSAX B NoBeAeHUn cybbekToB (Hanpmumep, MopasibHoe
rMpaBo PYKOBOAUTb KOJIJIEKTUBOM; NOCTYMUTb NO COBECTU; NU3MEHUTL, C/ieaysa Moe, CBOM
BHEWHWN BUA; NPaBo YieHa obuecTBeHHOro obbeaAnHeHNs n T.m.).

BO-BTOPbIX, C MOMOLLbIO 3TOro NoHATUS obo3HavYaeTCcs onpenesieHHasa npaBoBas
BO3MOXXHOCTb KOHKPETHOro cybbekTa, Takoe rnpaBo Ha3blBaeTCs CyObeKTUBHbLIM,
npuHagsexxawmm JIMYHOCTU N 3aBUCALLNM OT ero BOJIN U XeslaHna (npaBo Ha
obpa3oBaHue, Ha Tpya, Ha NOJSIb30BaHUE KYJbTYPHbIMUN LLEHHOCTSAMMU, Ha cyaebHyto
3aWnTy N T.4.).

B-TpeTbux, Mo NPaBOM MOHUMAIOT IOPULNYECKUNA NHCTPYMEHT, CBA3aHHbIN C
rocyaapCTBOM U COCTOSALLMMN U3 LLEeNIOWN CUCTEMbI HOPM, MHCTUTYTOB M OTpac/ien, 3TO
06bEeKTUBHOE NpaBOo (KOHCTUTYLWNS, 3aKOHbI, MOA3aKOHHbIE aKTbl, MPaBOBble 0ObIYau,



HOPMaTWMBHbIE ,EI,OFOBOpr).

B pe3ynbTaTe 3TOro NpaBo €CTb COBOKYMHOCTb MCXOOALMX OT rocyaapcTBa
obuwieobazaTenbHbIX, GOpPMasbHO OnpeaesieHHbIX HOPM, BblpaXkatoWwmx naen csobonbi,
cnpaBenJIMBOCTU, F'YMaHM3Ma, HPABCTBEHHOCTW, NMPaB YeN0BEKA U MPU3BaHHbIX
pPerynMpoBaTh NMoBeeHne NoAEeN N UX KOJITIEKTUBOB B LIeNsiX cTabunbHoro
PYHKLNOHMUPOBAHMS 1 pa3BuTUS obliecTBa.

Mpu3Haku npaBa 3aK/l04YaloTCa B CQieayloLeM:

1) NnpaBo HOCUT BOJIEBOWN XapakKTep, Mbo OHO eCTb NPOosiB/IEHNE BOJIN U CO3HAHUS N0OEN,
HO He nbon BoNM, a NpeXxae BCEro rocyaapCTBEHHO Bbipa>KeHHOMN BOJIN K1aCCOB,
coynanbHbIX Fpynn, 31T, 6oNbLIMHCTBA 4Y1eHoB obuwecTBa;

2) obweobs3aTeNIbHOCTL, B YeM BOMJIOLLAETCS CyBepeHUTeT rocyaapcTBa, O3Ha4varowWwmm,
4YTO BbllWe opmumManbHOW, Ny6AMYHOW BacTu B obuiecTBe HUKOro HET U BbiTb HE MOXeT
N 4TO BCE NMPUHMMaeMble HOPMbl MpaBa PacnpoCcTpaHATCA Ha Bcex nmbo 6onbluon Kpyr
CyObEKTOB;

3) HOPMATUBHOCTb NpaBa 3aKJ/Ilo4aeTCa B TOM, YTO OHO, NpeXae BCEero, COCTOUT U3 HOPM,
T.e. 06WKnX NpaBna NOBEAEHUS, PETYINPYIOLLNX 3HAYNUTENbHbIN KPYT 00LECTBEHHbIX
OTHOLUEHWI;

4) cBSI3b C rOCY1AapCTBOM COCTOUT B TOM, YTO NpPaBo BO MHOrOM MPUHMMaeTCS,
npumMeHsieTcs n obecnevynBaeTcs rocyAapCcTBEHHOM BNACTbiO. [O0CyAapCcTBO AJ1S TOro w
bYHKLUMOHUPYET, 4TOOblI rapaHTMpoBaTb cobntoaeHNE NCMNONTHEHUS LOPUONYECKUX HOPM;

5) hbopManbHas onpenesieHHOCTb NpaBa 3akJlo4aeTCcs B TOM, YTO HOPMbI NMpaBa UMetoT
BHELUHE Bblpa>XE€HHYI0 MUCbMEHHY0 popMy, 00/KHbI BbITb YHeTKO 06 BEKTUBUPOBAHBI,
TOYHO onpefesieHbl, BOMJIOLLEHbl BOBHE;

6) CNCTEMHOCTb NpaBa NMPOSBASETCA B TOM, 4TO OHO nMpenctasasgeT cobon He
MexaHWU4YeCKYyt COBOKYMHOCTb IOPNANYECKNX HOPM, @ BHYTPEHHE COrJlaCcoBaHHbLIN,
YNOPSAAOYEHHbIN OPraHn3M, rae Ka>kabll 3J7IeMeHT nMeeT CBOe MeCTO N UrpaeT CBOot
pofb, raoe rpnanyeckme npegnmcaHnsa B3amMoCcBsa3aHbl, PacrnosioXKeHbl onpeaesieHHbIM
nepapxmyeckum obpasom, rpynnupyroTca No oTpacasam u MHCTUTyTam.[10, c.142]

NTak, NnpaBo - 3T0 cncTtema obuieobsasaTenbHbIX, OpMasibHO onpenesieHHbIX HOPM,
YCTAHOBJIEHHbIX NN CAaHKLUMWOHUPOBAHHbLIX rOCyAapCcTBOM, o6ecrneyeHHbIX
BO3MOXXHOCTbI FOCyLapCTBEHHOIO MPUHYXAEHNS B CJly4ae UX HapyLUeHus,
Bblpa>katoLLMX rocyAapCTBEHHYO BOJIIO U HarnMpaB/IEHHbIX Ha peryampoBaHue



o6buwecTBEHHbIX OTHOLUEHUN; CYLLLECTBEHHbLIMM NMPU3HAaKaMM KOTOPOro ABAAIOTCS:
— HOPMATUBHOCTb,

— obuweobs3aTeNbHOCTD,

— rocynapCTBEHHO-BOJIEBOW XapaKkTep,

— (bopManbHasa onpeneneHHoCTb,

— CNCTEMHOCTb.

2. CooTHOWIEeHe U B3aMMOCBA3b rocyaapcTBa u npasa

2.1 NMpobnema COOTHOLWLEHUA U B3AaUMOCBSA3M
rocypnapcrtea U npasa

dyHOoaMeHTaNbHaga npobseMa COOTHOLWEHMNA N B3aUMOCBSA3M rocygapcTBa U NpaBa B
IOPUANYECKON HAayKe OTHOCUTCA K Yncny Hanbosnee ANCKYCCMOHHBIX, @ MeXAy TeM
BOMPOC O TOM, B KaKNX B3aMMOOTHOLIEHNAX HaXoO4aTCs rocyapCTBO U NMpaBo, UMeeT Nn
rocyapCTBO BEPXOBEHCTBYHOLLEE 3HAYEHNE N0 OTHOLWLEHUIO K MPaBy WM »XXe, HanpoTuB,
NOAYNHEHO eMYy, MUMeeT He TOJIbKO TeopeTnyeckoe, HO Ba)KHOe NMpakTn4Yeckoe 3Ha4YeHue.
Cpean punnococos, OpUCTOB, NICTOPUKOB N NOJINTOJSIONOB B3rnagbl Ha 3Ty npobnemy
CYLLECTBEHHO M NONAPHO pacxonatca. [13, ¢.82]

icTopuyeckun rocynapcTBo 1 NMpaBo (Kak cucTeMa UCXoasaLWwmx oT Ny6INYHON BNacTu
HOPM) BO3HMKAOT OJJHOBPEMEHHO B CUJIy OOHUX U TEX XKEe NPUYNH, @ UMEHHO B
pe3ybTaTe pa3/ioXKeHNs poaoBoro obuiecTsa 1 nepexona ero B 6osee BbICOKOE,
LMBUIN30BaHHOE COCTOsHNE. OHOBPEMEHHO - HE 3HA4YUT OAHOMOMEHTHO U afleKBaTHO.
Peyb MOET O CPABHUTESNILHO A/IMTENIbHOM Nepuoae, B paMKax KOTOPOro reHe3nc npasa u
rocygapcTBa MMeeT cBou ocobeHHOCTU. Ho B NpuHUMNE «poAoC/IOBHAA» Y Ha3BaHHbIX
SIBJIEHUIA OMHAKOBA, UX TUMOJIOrUs, COLMabHbIE U THOCEOI0rMYecKne KoOpHU
COBMafatoT.

Ha3HayeHue rocygapcTBa 1 NpaBa COCTOUT B TOM, YTO OHU BbICTYMNAOT CPeLCTBOM
ynopsigoyeHns obuecTBEHHbIX OTHOLIEHWUI, «BeAeHUs 00LWNX Aen», Npu3BaHbl
obecneynmBaTb HOpMasibHbIE YCNIOBUSA XKXU3HEAEATENbHOCTY N0AeN, CNY>XXUTb OJ1S HUX
cnocobom (hopmMoii) COBMECTHOMO YA0BIETBOPEHUS UHTEPECOB, COrJIaCcoOBaHUSA U



Bblpa)XE€HMNSA KOJIJIEKTUBHON BOIN. [OCYy[apCTBO M NMPaBo BHOCAT B XXWU3Hb OpraHusytowme
Ha4ana, rapaHTUPYIOT ee OT «MNPOCTO C/ydasa U NpocTo npounssona» (K. Mapkc).[10,
c.115]

Ecnm rocynapcTBO BO3HMKAET M3 HEOOXOAMMOCTU NoanepXXaHns nopsaka, 3awnThbl
«Bcex npoTume Bcex» (T. Fo66¢C), To NpaBo CO3AaET PUANYECKME MEXAHN3MbI OJ19 3TOrO.
o Mepe TOro Kak rnpaBo NOSIBASIETCA U Ierajan3yeTcs, OHO Ha4YMHaeT UrpaTb
OOMUNHUPYIOLLYIO POJiIb BO BCEN CUCTEME HOPMATUBHOIO PEryJinpoBaHns, onupasch npm
3TOM Ha ocobbin annapaT. C MOMeHTa CBOEro 3apoXXAeHnNsa rocygapCcTeo U NpaBo
NOMNYECKN N OHTONIOMMYECKN CBSA3aHbl MexXay cobon, 06 beKTUBHO HYXKAAKTCA OPYr B
apyre, B3anMoobycnoBneHbl, ENCTBYIOT N Pa3BUBAOTCA BMeCTe, MO3TOMY pa3aesibHoe
NX CyLecTBoBaHue N QyHKLUMNOHNPOBaHNE HEBO3MOXHO.[10, c.115]

TeM He MeHee, rocy4apCTBO U NMPaBO - OTHOCUTENIbHO CaMOCTOSTE/IbHbIE SIBNEHUSA, U UX
0TOXOECTBNIEHME HEAOMNYCTUMO, ONCTAHUMA MeX Ay HUMWN BCeraa coxpaHsaeTtcs. Mo
obpa3HoMy BblpakeHunio M.A. Ap>xaHoBa, «roCy4apCTBO 1 NPaBO HN Ha MUHYTY He
OCTaloTCA HaeAuHe, C rnasy Ha rnas». OHM B3aUMOOENCTBYIOT, HO HE CZIMBAIOTCS, HE
nornowatoT gpyr apyra.[10, c.115]

B coBpeMeHHON opuanvyeckon nutepaType BblAENAIT TPU BO3SMOXKHbIE KOHLIENMUMN BO
B3alIMOOTHOLLUEHNAX roCcyAapCTBa W NpaBa:

1) ToTannTapHada (KoTopas UCXoauT U3 TOro, 4TO rocynapCcTBO Bblle, Ba)kKHee rnpasa u
MM He CBSA3aHO, YTO OHO TBOPUT MNpPaBO U NCMNOJIb3YET ero Kak MHCTPYMEHT CBOeu
NOJINTUKN);

2) nnbepanbHasa (AaHHasa KoHUENUUSa cdhopMmpoBasiaCb B paMKax 3anagHomn
OPNONYECKON U MOJIUTUYECKON Tpaanuumnm, CoriacHoO KOTOPOK, NMpPaBo BbllLE N Ba)KHee
rocygapcTsa);

3) NnparmMaTunyeckas (rocynapcTBo Co34aeT npaBo, HO CBSA3aHO UM).[7, €.298]

TeM caMbIM, rOCyapCTBO M NPaBO HEPACTOPXKUMbI, KaK ABJIEHNA LUBUIN3ALNN, OHN
NMeT eANHYI0 COLMaNIbHO-9KOHOMNYECKYI0 OCHOBY, BO MHOIMOM O4MHAKOBbI Npouecc
pa3BUTUA, HE MOIMYT CyLLeCcTBOBaTb 1 pa3BmBaTbCAa Apyr 6e3 apyra. BMmecTte c Tem
rocyapcCTBO M NpPaBO Pas3/iNY4atoTCA Mo CBOEN CTPYKTYype, cnocobaM hyHKLUMOHMPOBaHUSA
M T.Nn. Hanpumep, ecsin rocyapcTBO COCTOUT U3 OPraHoOB N YYpeXXAeHNN, TO OCHOBOW
npaBa ABAATCA HOPMbl, 06beANHEHHbIE B UHCTUTYTbI 1 oTpacan. C opyron CTOPOHbI,
rocynapCTBO ABASAETCA LeHTPabHbIM 3BEHOM MNOJNTUYECKON CMCTEeMbI obLLecTBa, a
rMpPaBo - CTEP>XHEBbLIM 3J7IEMEHTOM CUCTEMbI COLMAJILHOrO perynanposaHusa.[7, c.299]



Mexxay rocygapCTBOM 1 MPaBOM MOryT BbiTb MPOTUBOPEYNS, KOSIIN3NN, PACXOXKAEHWNS,
MX OTHOLLUEHMA He BCcerga cknaabiBatoTcsa rnagko. MomMmmo npodmx NpuYmH 3To
o0bbacCHAETCa TeM, 4TO rocya4apcTBO 1 NpaBo, bByaydn TeCHO CBSA3aHHbIMU, B TO )Xe BpeMs
B HEKOTOPOM poae - «aHTUNOAbI», UX MO3ULUNK HE BO BCEM COBNagatoT. Bnactbe nmeet
TEeHOEeHUWUI0 K HeOrpaHWUYeHHOCTN, BbIXOAY U3-Mo4 KOHTPOJISA, OHa TArOTUTCS BCAKOMN
BHELLUHEN 3aBUCMMOCTbIO, @ NPaBO CTPEMUTCS «MOCTaBUTb €e Ha MeCcTo», BBECTU B
lopuanyeckme pamkun. «lpaBo CyLecTByeT U pa3BMBAETCHA B U3BECTHOM NpoTuBobopcTBe
C rocygapCTBOM... OHO - MOLLHbIN aHTUTOTannTapHbIn pakTop» (C.C. Anekcees).[3, c.25]

BIOpMﬂMHECKOﬂﬂMTepaTypepaCCManMBaDTTpMFﬂaBHHxaCHEKTaCOOTHOMGHMHM
BBaMMOCBHBMFocyﬂapCTBab4ﬂpaBaZeﬂMHCTBO,pa3ﬂMHMEIABBaMMOHEMCTBMe.

EQVHCTBO BbIPAXXAETCA B UX NMPOUCXOXKAEHUN, TUMNONOT N, [EeTEPMUHNPOBAHHOCTM
3KOHOMUYECKUMU, KYJIbTYPHLIMU U UHBIMWU YCNIOBUAMU, OBLLHOCTY NCTOPUYECKOW CyabObl;
B TOM, YTO OHM BbICTYNalOT CPeACTBAMU COLMANbLHON PEryasumn U ynopsaaodyeHms,
aKKYMYNMpYyoT 1 6anaHcupyoT obuime u MHAMBUAYaIbHbIE UHTEPECHI, FapaHTUPYOT
npaBa JIMYHOCTW.

Pa3nnyma BbITEKAOT U3 oNpeneneHnin 3TUX NOHATUIA, X OHTOJIOMMYECKOro cTaTyca u
obuwecTBeHHOW Npupoabl. ECnn rocynapcTtBo ecTb 0cobas MoNMTUKO-TEPPUTOPUAIbHAA
opraHmsaumsa nybamyHom BnacTu, TO NMPaBo - CUCTEMA OPULINANBHO YCTAaHOB/IEHHbIX U
OXpaHsieMblX HOPM, BbICTYNAOLWKWX perynsaTopamMm NnoBeaeHnsa ntogen. Y HUX pasHoe
coumasnbHOE Ha3HayvYeHne, pasnyHole ponun. FocyaapcTBO OINLETBOPSAET CUAY, @ NMPaBo -
BOJIO. DTN KaTeropumn nexkxaT B pa3HbIX MJIOCKOCTAX, HE cOBNadatoT no popme,
CTPYKTYpe, 3/1IeMEHTHOMY COCTaBy, cogep»xaHuto.[10, ¢.118]

B3avmMoaencTeme rocygapcTBa U rnpasBa Bblpa)kaeTcs B MHOroobpasHOM BANSAHUN UX
Apyr Ha gpyra. Bosgencteue rocygapcTea Ha NpaBo COCTOUT, NMpexxne BCcero, B TOM, 4TO
OHO ero co3fgaeT, U3MEeHSAET, COBEPLUEHCTBYET, OXPaHSAET OT HapyLWeHNn, NpeTBoOpseT B
XU3Hb. «[1paBo popMUpyeTCHa NPU HENPEMEHHOM Yy4aCTUN rocygapcTBa, OHO eCTb
HenocpencTBEHHbIN NPOAYKT, pe3ynbTaT rocygapCTBEHHON gesTenbHOCTU» (H.
HeHoBckun).[12, c.71]

Takum obpa3om, rocynapCTBO U NPaBo, ABAAACH Pa3/INYHBIMU SSBNEHUSMU MO CBOEMY
counanbHOMy NMpenHa3Ha4YeHNIo U POJIK, OPraHNYeCKN B3auMOCBA3aHbl Mexay cobon n
HaXxo4ATCH B TECHOM B3aMMOAENCTBMN U B3aMMO3aBUCUMOCTW. [JaHHasi B3aMMOCBS3b
BKJIlOYAET TPU MNaBHbIX acnekTa Takue, Kak

€eanHCTBO,



pa3snunyune,
B3aMMooencTeue.

OOHako cpeaun HUX Hanbonee CyLeCTBEHHbIM acNeKToM SIB/IIeTCA B3auMoaencTemne, T.e.
HernocpeaCcTBEHHOE BO3AENCTBME roCyAapCTBa Ha NpaBo 1 HaobopoT Bo3AencTemne
npaBa Ha rocyaapcTBo.

2.2 BospencTtBme rocyaapcrea Ha npaso

FoCcynapCcTBO ABASETCS HENOCPEACTBEHHbLIM (haKTOPOM CO3aHUSA NPABOBLIX
YCTQHOBJIEHUI 1 FNAaBHOM CUJION UX OCyLLEeCcTBIeHMs. [oCcynapCcTBO OnNeKaeT nNpaso,
NCMOb3YyEeT ero NoTeHuUnan ans AOCTUXKEHUS Lenen rocyaapcTBeHHOW NoAMTUKN. B
TOXKe BpPeMs BINsiHME roCyAapCTBa Ha NpaBo He cneayeT abcontoTU3MPoBaThb U
paccMaTpuBaTh B AyXe BO33PEHUN, NMPU3HAOLLIMX NPABO UCKIOYNTESTbHO MHCTPYMEHTOM
(cpencTBOM) rocynapcTBa, €ro NPU3HakoMm nam aTpmbyToMm, T.K. HE TOJIbKO FoCydapCcTBo,
HO 1 NpaBo o6nafaeT OTHOCUTESIbHOWM CAaMOCTOSATENIbHOCTbIO, COOCTBEHHbLIMUY, BHYTPEHHE
NPUCYLLIMMN eMYy 3aKOHOMEPHOCTSAMU (POPMUPOBAHMSA U PYHKLMOHUPOBAHMWS, U3 3TOrO
cfiegyeT, YTO NPaBo UMeEET MO OTHOLLUEHUIO K FOCY1apCTBY CaMOCTOATENIbHOE 3HAYEeHMe.

HJaHHaa KoHUenumsa, oTpaxkatowasa NpMopuTeT rocygapcTBa Had NpaBoOM, XapaKTepHa
015 roCyapCTB C aHTUOEMOKPATUYECKNUM PEXMNMOM, B KOTOPbIX MPaBo CNYXUT AULLb
crnocobom Bblpa>keHnsa rocygapCTBEHHON BOMIN N CpeacTBoM obecnevyeHums
rocygapcTBEHHO-B/IACTHbLIX BeNeHnn. BepxoBeHCTBO rocyaapcTBa Had NpaBoM
yTBEP>Xa/10Cb MApPKCUCTCKNUM YY4EeHMEM, NO3TOMY A/INTENIbHOE BpeMS B OTeY4eCTBEHHON
HayKe CcyllecTBOBasla TOYKa 3peHMNS, COrslacHO KOTOPOW NpaBo CO34aeTcsa ans
peanu3aumm rocygapCcTBeHHbIX 3a4a4 M 3aBUCUT MOJIHOCTbLIO OT roCygapCTBEHHOMN
BOMN.[9, c.254]

Hanbonee Ba>xHoe BO3AeNCTBME rOCyAapCTBa Ha NpaBo NPOSABASETCS B cepe
npaBoTBOpPYECTBaA N NMPaBo peasm3aumun, T.e. NpaBo POpMMPyeTCHa Npu
HernocpenCcTBEHHOM y4acTum rocygapctea. OgHaKo rocyaapcTBO He CTOJIbKO hopMupyeT
npaBo, CKOJMIbKO 3aBepLuaeT npaBoobpasoBaTesibHbIN Npouecc, Npuaasas npasy
onpeneneHHble punanyeckme opmbl (HOPMATUBHbLIN LOPUANYECKUA aKT, CyaebHbIN nan
AOMUHNCTPATUBHBIA NMpeueneHT 1 4p.), posb rocygapcTBa B HEM A0CTATO4YHO
cneundunyHa. MNMo-HacToAWweMY rocy4apCTBO BMeLWMBaeTCA B NpaBoobpa3oBaTesibHbIN
npouecc N1Wb Ha onpefesieHHbIX ero ctagnsax, oTCclo[a TBOpYeCcKas poJib rocygapcTsea B
OTHOLWeEeHNN obpa3oBaHNS NMpaBa 3aKJK4YaeTCs B CeAyoWeM:



1. B ocywiecTBaeHNUN NPaBOTBOPYECKOW OeATesIbHOCTU. T0CynapCcTBO B COOTBETCTBUM C
MO3HAHHbLIMW 3aKOHaMM 06LLECTBEHHOIO Pa3BUTUS, 3aKOHOMEPHOCTAMM CTUXUNHOIO
npaBoreHesa onpegenseT NOTPebHOCTL B OPNANYECKON pernaMeHTaunm Tex Nam NHbIX
OTHOLWEHNN (oeaTenbHOCTN), onpegenseT Hanbonee paunoHa bHYO KOPUANYECKYIO
dopMy (3aKOH, aKT UCMNONHNTENBHOW BNACTU N AP.) N y4YpexxaaeT obLlime HopMbl,
npegaBas UM aBTOPUTETOM roCcygapCTBEHHON BAACTU pOPMaibHO-IOPUANYECKUNA,
Bceobwnin xapakTtep.

2. B CAaHKLUMOHNPOBAHNM roCcyapCTBOM HOPM, KOTOPbIe HE MMEIT (He HOCAT) NPSIMOro
rocyaapCTBEHHOI0 XapakTepa.

3. B npusHaHum lopngnyeckn obssaTesibHbIMN peryasatTopaMmu nosegeHns, akTnyecku
ChOpPMUPOBABLUNXCSH U CYLLLECTBYHOLWMNX OTHOLWEHUN U CBA3EN (COOTBETCTBYIOLWNUX UM
BUAOB OeATEe/IbHOCTU), BCNeACTBME YEero 3TU CBA3M U OTHOLLUEHMSA MoslyyatoT
topuanyeckoe 3HavyeHue.

4. B pa3BuUTuUM CUCTEMbI NpaBa. NICTUHHasA posib COBPEMEHHOI O rocyaapcTea (MMmerouwero
MpPaBOBOW XapaKTep) He CBOOUTCS B AaHHON cdepe K BbiMYyCKY B CBET onpeneneHHoro
KOJQIM4eCcTBa HOPMATUBHO-IOPUANYECKUX aKTOB. 3a[4a4a rocygapcTBa 34eCb 3aK/o4aeTcs
B TOM 4TOObI:

— obecnevynTb NPUOPUTETHYIO POJIb 3aKOHA B CUCTEME 3aKOHOAATENbCTBA;
CNocobCTBOBAThL PA3BUTUIO MHBIX UCTOYHMKOB NPaBO-HOPMATUBHOIO AOroBopa, 06bLIYHOIO
npaea;

— NpuaaThb NpPaBy CUCTEMHBLIN XapakTep, obecrneynTb B3aMMOCBS3b HOPMATUBHbIX aKTOB,
Kak Mexay coboir, TakK U NPUMEHNTESIbHO K MHbIM (hOPMaM Bblipa’keHnst MPaBOBbIX HOPM;

— rocyaapCTBO B OMpenesieHHON Mepe «yrnpaBJ/iSeT» MpaBoM.

FocynapcTBO, TakuM obpa3oM, obecnevymBaeT pa3BuTME BCEM CUCTEMbI UICTOYHUKOB
npa.a.

5. 1oCTaTO4YHO 3HA4YMMOW NPeaCcTaBaAsSeTCsa Posib rocygapcTBa B obecnevyeHumn
peanmsauuun npasa. HasHayeHne rocynapcTBa NPosBASETCA B TOM, YTO OHO CBOEN
NesaTenbHOCTbIO NPU3BaHO CO3aBaTbh PaKTUYECKME, OpraHNU30BaHHbIE PUANYECKME
NpPeanocbiIKM AJ1S UCMNOJIb30BaHUSA FpaXkAaHaMu, UX OpraHu3aunsmMm npenocTaBaeHHbIX
3aKOHOM BO3MO)>XHOCTEN B LieNsAX yO0BNETBOPEHUSI CaMbiX pa3HO0bpa3HbIX MHTEPECOB U
notpebHocTEN.



6. locypnapcTBo obecrneymBaeT oxpaHy npasa U rocnogCTBYOWMX NPAaBOBbIX OTHOLLEHWUA.
FfocypapCTBEHHOE NPUHYXAEHME ABNAETCA NOCTOSAHHO CYLLEeCTBYIOWEN rapaHTnen,
KOTOPOM NoAKpenaseTcsa NpaBo, 3a HAM Bcerga CToAT CuJa, aBTOPUTET rocyaapcTBa;
caMa yrpo3a rocyapCTBEHHOr 0 MPUHYXXAEHNA OXpaHSAeT Npaso.

7. TocynapCTBO OKa3blBAaeT MOLLHYK UOE0SI0rNYecKyio Noaaep KKy Npasy, npespallaeT
ero B opuLMnanbHyo naeosoruo. FocynapcTBo cnocobCcTByeT BOCMPUATUIO NMpaBa
WHONBUAYASIbHBIM M MACCOBbLIM MPaBOCO3HAHMEM, YTO NO3UTUBHO CKa3blBAETCH Ha
NpaBOBOM MeHTaNnuTeTe HaLuun.

FocynapcTBO, TEM CaMbIM CNOCOOCTBYET PacnpoCTPAHEHUIO NMPaBa B COLIMAJIbHOM
MPOCTPAHCTBE, OHO 06A3bIBAET Y4aCTHUKOB 06LLLECTBEHHbIX OTHOLIEHWU 0eNCTBOBaTh Mo
npaBy, UCKJIOYaTb NPOTUBOMPABHbIE MOAXO0Abl B AOCTUXKEHUN 0BLLLECTBEHHO 3HAYMMbIX
pe3ynbTaToB.

HecoMHeHHO, 06bEKTUBHO CYLLIECTBYIOT Npeaesbl BO3AENCTBUSA rocyaapCcTBa Ha Npaso,
3T0 06yC/NIOBNEHO PErynsaTUBHbLIM NOTEHLIMAIOM CaMOro NpaBa, BO3MOXKHOCTSAMU
rocygapcTBa, ero CTPyKTyp obecne4ynTb AeACTBME NpaBa B AaHHbIX COLMAIbHO-
3KOHOMMWYECKUX N MOJINTUYECKUX YCNOBUAX. [0CYyNapCTBO HE MOXKET TaKXXe
NCMNOJIb30BaTh MPaBO B MPOTUBOPEYNN C €ero UCTUHHBLIM HAa3HAYEHWEM, MO3TOMY Ba)KHa
Nno 3TOW NpUYMHe Hay4HO 06OCHOBaHHASA, 3P eKTUBHAS lOpnanYecKas NoJNTUKA
rocygapcTBa, No3Bosiollas Hanbonee paunoHanbHO 1 B MHTepecax obLiecTBa
NCMNOJIb30BaTb MPaBOBOW UHCTPYMEHTapUn.

tOpugnyeckas nonMTuKa npencrasnseT cobom oCHOBHble Ha 06LWMX 1 cneyngpuyecknx
3aKOHOMEPHOCTSAX Pa3BUTUA HALMOHAIbHOM NPaBOBOW CUCTEMbI MPUHLMMI,
CTpaTernyeckme HanpaBJIeHUS U MPaKTUYeCcKre NyTn Co34aHnsA N peanm3saunm HopM,
WHCTUTYTOB N OTpac/ien NpaBa, YKPenJeHnsa pe)xxmnMma 3aKOHHOCTN 1 0bLLeCTBEHHON
6e3o0nacHOCTKN, opraHn3auum npeaynpexneHns n 6opbObl C NpaBoHapyLWEHNSMN,
hopMUpoBaHNSA y FrpakaaH pa3BMUTON MPaBOBON KYJibTypbl, CNOCOBHOCTM UCNOIb30BaTb
npaBoBble CpeacTBa 419 YA0BIETBOPEHNS CBOUX MHTEPECOB.

NHCTUTYT IOPUANYECKON MOJIMTUKN KOHKPETU3NpYyeT obLime Lenv n 3agadv
rocynapCTBEHHOIro CTPOUTENbCTBA B Chepe NpaBOTBOPYECTBA, NpaBopeaan3saumnm,
obecneyeHnss 3aKOHHOCTM 1 NpaBonopsiika, NPaBoOBOro 0by4YeHnss HaceneHns n
npoceccnoHasbHo-toprnanveckoro obpasoBaHms.

Be3 Hay4YHO 060CHOBAHHbLIX, MPOAYMAaHHbIX PELLUEHUI B 3TOW chepe rocynapCcTBO He B
COCTOSIHUM 3PHEKTUBHO «pacrnopsXKaTbCsA» NpPaBoM, A0O6MBATLCA MOJNTUYECKUX,
COLMaNbHbIX, 3KOHOMUYECKUX Lienell, 0CTaBassCb B rpaHULLaX OeNCcTBUS ero



TpeboBaHunn.[13, c.89]

Takum obpa3oM, BO3AENCTBME FrocyapCcTBa Ha NpaBo NpoABAseTca B cepe
npaBoTBOPYECTBA U NPABO peann3auun, T.e. obecrnevynBaeT pa3BuUTME BCEN CUCTEMBI
NCTOYHMKOB MpaBsa.

CnepoBaTesibHO, rocyfapcTBo MO0 CaMO yCTaHaB/IMBAEeT NpPaBoOBble HOPMbI, 60
CaHKUMOHMPYET yxe aencteyowme. OHO MOXKET TaK)Xe OesIernpoBaTb BO3MOXXHOCTb
NPUHMMaTb OTAENbHble lopuANYecKe akTbl 06LLECTBEHHbBIM U NHbIM
HerocygapCTBEHHbIM OpraHu3auusaMm, npuaaBaTb CUY 3aKOHa CyaebHbIM U
aAMUHUCTPATUBHbLIM NpeLefeHTaM, HOPMAaTUBHBLIM JOrOBOPaM W COrJialleHUsAM.

2.3 BospencrBme npaBa Ha rocypapcrso

B ropnandeckon nutepaTtype npobneme BAUSHNA NpaBa Ha roCyAapCcTBO yaesieHO Mao
BHUMaAHMSA, HO MeXAYy TeM rocy4apCTBO Hy>XXAAeTCHA B NpaBe He MeHbLle, YeM NpaBo B
rocypnapctse.[13, c.90]

HdaHHaa KoHuenuusa, NnpusHatloLwasa NnpuopuTeT npasa Haj rocyapCcTBOM, XxapakKTepHa
OJ19 TOCYyAapCTB C AeMOKpPaTUYEeCKMM PEXMMOM, B KOTOPbIX MPaBo, C OAHOW CTOPOHbI,
Bblpa)xaeT rocyAapCTBEHHYIO BOJIO, @ C APYION CTOPOHbLI, rapaHTMpyeT cobnoaeHne
3aKOHHOCTU Npu peanms3aumm rocygapCcTBEHHON BAaCTU, NpeaoTBpallaeT BO3MOXKHOCTb
NMpoOn3BOJIa CO CTOPOHLI rocyaapcTea.[9, c.254]

3aBUCUMOCTb rocygapcTBa OT NnpaBa NMpoAB/AETCA:
1. Bo BHyTpeHHeNn opraHu3sauum rocygapcraa.

Ilna cBOEro cywecTBoOBaHUS roCyAapCTBO, Kak opraHmn3auuns, Hy>xaaeTcs B NpaBe, T.K.
npaBo opopMaseT CTPYKTYPY rocyaapcTBa U peryampyeT BHyTPeHHue
B3aMIMOOTHOLLUEHUNSA B rOCYapCTBEHHOM MeXaHn3Me, B3aMMOOTHOLUEHUS MeX Oy ero
OCHOBHbIMM 3BEeHbSAMU. [ToCcpeaCcTBOM NpaBa 3akpenasiTcs popmMa rocyaapcTea,
YCTPOWNCTBO roCcy4apCTBEHHOrO annapaTa, KOMMeTeHLUMNS roCy4apCTBEHHbIX OPraHoOB U
JO/HKHOCTHbIX N1y, C NOMOLLbIO NpaBa onpeaenseTcs MecTo, pPosb, PYHKLUMN YacTen
rocylapCTBEHHOIr0 MexaHun3Ma, UX B3auMoaencTBme C ApyruMmn opraHaMmim u
HacesieHMeM. YNopsao4YnBas BHYTPU OpraHM30BaHHbIE CBSA3M roCcyAapcTBa, NpaBo
nossonseT obecnevynTb paLMoHalbHOe YCTPONCTBO CTPYKTYpPbl FOCyAapcTBa.

2. B pesaTtenbHOCTM rocygapcTsa.



BbloensatoT ABa MeTtoda, NMOCPeACTBOM KOTOPbIX FOCYyAapCTBO HaBA3bIBAeT CBOO BOJIIO
obuwecTBy: MeTO4 HAaCUINA U LMBUIN30BaAHHOE yrNpaBieHMe counasibHbIMM NpoueccaMmm
MOMOLLbIO MPABOBOro MHCTPYMeHTapmus. FocyaapCTBO HE MOXXKET BHE U MOMUMO MpaBa
OCYLLEeCTBNATb CBOIO AEeATENIbHOCTb, MPaBO COCTaB/SIET HEOOXOANUMYIO CTOPOHY, acnekT,
CBOWCTBO roCcygapCTBEHHON AEATENbLHOCTN.

O600LEHHO MOXXHO OTMETUTb PAA HarnMpaB/IEHNW, XapaKTEPU3YIOLWNX OPraHnU3yoLL Yo
pOJib NpaBa B OTHOLWIEHUN K FrOCy0apCTBY:

1) NnpaBo BO34ENCTBYET Ha rocyaapCTBO MNPu ero B3auMOOTHOLLUEHUSIX C HAaCeNeHneM,
OTAEeNIbHOW JINYHOCTbIO;

2) NpaBo NeraansyeT rocyAapCTBEHHYIO AEeATENbHOCTb, obecnevymBaeT AO3BOJIEHHOCTb
OXPaHUTENbHbIX N MPUHYANUTENIbHbLIX Mep rocy0apcTBa;

3) nocpeacTBOM MpaBa ONpenenstoTCs FPaHuLbl AeaTeNbHOCTN rocyAapcTBa,
0603HavalTCa Npeaenbl BMellaTelbCTBa B YaCTHYIO XXN3Hb rpa)<kaaH;

4) npaBo 3akKpennseT cneundunyeckne nHTepecsl Hauum v HapOJJ,HOCTeIZ n BOS,EI,eIZCTByeT
Ha rocygapCcrtBeHHyIo BJ1aCTb B €€ B3aMMOOTHOLWEHNAX C HaUNAMN N HAapPpOOHOCTAMN,

5) npaBoBas ¢opMa obecrneymBaeT BO3MOXKHOCTb OCYLLECTB/IEHNA NEACTBEHHOI0
KOHTPOJISl 33 AEeATENbHOCTbIO rOCYapCTBEHHOrO anmnapaTa U Co3a4aeT puanveckmne
rapaHTUM OTBETCTBEHHOIr0 NOBeZleHNs rocylapCcTBa Nepej HaceneHnueMm;

6) NPaBO BbICTYMNAET B COBPEMEHHbIX YC/IOBUAX A3bIKOM 0OLLEHMS roCcyAapcTBa He
TOJNIbKO C HAaCeNIEHNEM, HO U C APYrMMK rocyaapCTBaMm, MUPOBbLIM COODOLLLIECTBOM B
LLesioM;

7) NpaBo (1 TOJIbKO OHO) ABNSETCA OCHOBHbLIM CPeACTBOM NlernTuMaummn
rocyn0apCTBEHHOr0 NPUHYXAEHUS.

MPUHUNM CBA3AHHOCTW FrocylapcTBa NPaBoM (BepXOBEHCTBO NpaBa) 3aK/l04aeTCcs B TOM,
4YTO COBPEMEHHOEe rocylapCTBO KaK CyBepeHHasi BJlaCTb HE MOXKET CyLLLeCTBOBaTb U
pYHKLUMOHMpPOBATL BHe NpaBa. KoHLEeNUUa npaBa Kak pa3 U UICXOAUT U3 TOro, 4TO NpaBo
CBA3bIBAET, OFPaHNYMBAET roCcy4apCcTBO B UHTEPECcax JIMYHOCTM 1 obLLecTBa B LIESIOM,
WMEHHO OHO BbICTYMNAET MOLLHbLIM OFrPaHNYNTENEM roCyIapCTBEHHOro NPoK3Boa. B 3ToMm
CMbICJIE NPABO BLICTYMNAET Kak cua, cnocobHas NogYMHUTL roCyAapcTBo, T.e. MpaBo
BCTaeT HaZ rocygapCcTBOM AJist TOro, 4Tobbl FOCYNAapCTBO He BCTAJ1I0 Haf obLecTBoMm.



BanaHue npaBa Ha COBPEMEHHOE roCcyAapCTBO CTOJIb 3HAYNUMO, YTO MocaenHee TOJIbKO U
MOXXEeT CyLeCcTBOBaTb Kak rocy4apCTBO NpaBoBoe. B coBpeMeHHbIX YC/I0BUAX
CBA3YyOLLasa posib MpaBa B OTHOLIEHUN rocyaapcTBa ycunmeaeTtcs. MNpu aTom
HabnogaeTca cnepyollas 3aKOHOMEPHOCTb: YeM TOYHEE NPaBo OTPa>kaeT 06 bEKTUBHbIE
noTpebHoCTn 0bLEeCcTBEHHOr0O pa3BUTUA, TeM B BosibLLen Mepe OHO CBSA3bIBaET
rocyaapcTBo.

B pe3ynbTaTe 4ero npuHLUMN CBA3aHHOCTW rocyaapCcTBa NpaBoM (BepXOBEHCTBO Npasa)
O3HayvaeT, YTO JINlWb B COOTHOCMMOCTW C MPaBOM BbIABAAETCSA UCTUHHASA LLEHHOCTb
COBPEMEHHOro rocyapcTea, No3TOMY B 3TOMN CBA3M COLMANBHOM LLEHHOCTbIO obnagaeT
NNLWb TO rocyaapcTBO, KOTopoe obecneymBas NpaBo U OCTaBasCb Ha NoYBe NpaBa,
CNY>XNT obuwecTBeHHOW nonb3e.[13, c.93]

Takum 06pa3oM, BO3A4eNCTBUE NpaBa Ha rocy1apCcTBO 3aKJl04aeTCs B TOM, YTO OHO
npe)xne BCero nerajnsyeTt U KOHCTUTYMPYET rocyapCTBEHHYIO AesTeNbHOCTb,
obecneynmBaeT KOHTPOJIb HaZ IEFUTUMHOCTbIO (3aKOHHOCTbLIO) 3TON AeATEeNbHOCTH, ee
COOTBETCTBUE MeXAYHAapPOaAHbIM cTaHAapTaM. C NOMOLLbIO MpaBa 3aKpennsTcs
BHYTPEHHSS OpraHmM3aumna rocynapctsea, ero oopmMa, CTPyKTypa, annapaT (MexaHusm)
yrnpaBaeHuns, NpUHLMN pa3aefieHns BNacTel, Tak)Ke NocpeacTBOM ero oCyLecTBAAITCA
3a/1a4n 1 PYHKLMN rocyJapCTBa, NMPOBOAUTCS €ro BHYTPEHHSAS U BHELLHASA MOJINTUKA,
3aKOoHO4aTesIbHO onpeaenseTcs U 3akpennseTcs obLeCcTBEHHbIN CTPON, NooXKeHNe
JINYHOCTM B obLiecTBe, T.e. COBCTBEHHO, BCA OCHOBHAs rocygapcTBeHHas «paboTa»
JOJKHa NPOTeKaTb U NPOTEKAeT B NPAaBOBOM peXxunme, B lOpuanveckmux opmax,

npoueaypax.

3aKJilouYeHue

B pe3ysibTaTe pacCMOTPEHMs KypcoBol paboTel, HeobxoauMo caenaTb creayouime
BbIBOAbI:

FocynapcTBO - 3TO Ny6ANYHO-MONANTUYECKAs OpraHn3aLmnsa BlacTu B npegenax
onpeaeneHHon Tepputopumn, obnagatoLlas rocyjapCTBEHHbIM CYyBEPEHUTETOM U
BbICTYNatowWwan opuLnanbHbIM NpeacTaBuTeneM NHTEPECOB CBOUX FpakaaH
(Moo faHHbIX); XapakTepusyoueecs ciefyownMmn npuaHakamm -

— Hanumyme nybamyHonm (MOANTUYECKOW) BNacCTK, pacnosiaratoLlen cneumanbHbiM
annapaToM ynpaBJieHNS U NPUHYXOEHUS;



— TeppuTopmralibHasa opraHmsaynsg HaceneHus;

— rocyaapCTBEHHbIN CYBEPEHUTET;

— Bceobbemnwowmnn, obweobsa3aTenbHbIN XapaKTepP akToB, M34aBaeMbIX FOCYy4apCTBOM;
— Hanoroob6a0XXeHne n B3MMaHMe Hanoros.

MpaBo - 3To cucTeMa obueobsa3aTenbHbIX, (hOPMasibHO onpenesieHHbIX HOPM,
YCTAHOBJIEHHbIX UIN CAHKLMOHUPOBAHHbLIX FOCYAapCcTBOM, obecrnevyeHHbIX
BO3MO>XHOCTbIO FrOCY1IapCTBEHHOIr0 NPUHYXXOEHUS B C/ly4ae UX HapyLLUEHUS,
Bblpa>kaloLLMX FOCY4AaPCTBEHHYIO BOJIIO U HaMpaBJ/IEHHbIX HA PerynpoBaHme
06LLEeCcTBEHHbIX OTHOLLEHWUN; CYLLECTBEHHbIMU MPU3HAKaMM KOTOPOro ABASKTCA:

— HOPMATWUBHOCTb,

— obLweobs3aTeNbHOCTD,

— rocygapCcTBeHHO-BOJIEBOW XapaKTep,
— (popManbHasa onpeneneHHoCTb,

— CUCTEMHOCTb.

focynapCTBO 1 MpPaBo, ABMAACH PAa3/INYHbIMU ABJIEHUAMU MO CBOEMY COLMASIbHOMY
npegHa3Ha4dYeHWto N poJin, opraHN4eCckKnm B3aMMOCBA3aHbl MeXxxay coboin n HaxoaATCAa B
TeCHOM B3aMMOOEeNCTBUN N B3aMMO3aBNCMMOCTU. [laHHas B3aUMOCBA3b BKKOYaeT TN
rnaBHbIX aCrnekKTa Takne, Kak eanHCTBO, pa3Jindune, B3anmonencteme. OgHakKo cpeaon H1NX
Hanbonee cyLieCcTBeHHbIM aClekKToOM ABJ1AeTCAd B3ammoaencTseume, T.e. HenocpeancteeHHoe
BO34encTBue rocyagapctBa Ha rnpaso HaO60pOT BO34eNCTBue MpaBa Ha rocyaapcTtso.

Bo3geicTBme rocynapcTBa Ha NpaBo NMposiBAseTcs B chepe NpaBoTBOPYECTBA U NMPaBo
peanusaunu, T.e. obecne4ynmBaeT pa3BMTME BCEN CUCTEMbI UICTOYHUKOB MpaBa.
CnepoBaTesibHO rocy4apcTBo IMBO caMo yCTaHaBAMBAET NpPaBoOBble HOPMbI, 60
CaHKLUMOHUPYET yXXe aenctaytowme. OHO MOXKET TakXXe AesIernpoBaTb BO3MOXHOCTb
NPUHMMATb OTAE/bHbIE IOpPUANYECKME aKTbl 00LLECTBEHHbBIM U NHbIM
HerocyapCcTBEHHbIM OpraHM3aunsaMm, NpuaaBaTh CUY 3aKOHA CyaebHbIM 1
aAlMUHUCTPATUBHbLIM MNpeLefeHTaM, HOPMAaTUBHBLIM JOrOBOPaAM W COrJIalLEHUAM.

Bo3gencrteme npaBa Ha rocy4apCTBO 3aKJIl04aeTCs B TOM, 4TO OHO nMpexxne Bcero
nerannsyeTt U KOHCTUTYUPYET rocyfapCTBEHHYIO AesaTesIbHOCTb, obecnevymBaeT
KOHTPOJIb HaL JIEFTMTUMHOCTbBIO (3aKOHHOCTbIO) 3TOW OeATe/IbHOCTU, ee COOTBETCTBUE



MeXXOYHapoAHbIM cCTaHAapTaM. C MOMOLLbIO MpaBa 3aKPennsATCsa BHYTPEHHSASA
opraHm3saumsa rocyaapcTsea, ero opMa, CTpyKTypa, annapaT (MexaHu3M) ynpaBieHus,
NPUHLMN pa3aesieHns BaacTen, TakKe NocpeacTBOM €ro oCywecTBASIOTCA 3a4a4uM U
pyHKLNM rocyaapcTBa, NPOBOANTCSA €ro BHYTPEHHSASA N BHELWHAA NOJINTUKA,
3aKOHOOaTeNIbHO onpeaenseTcsa N 3akpennseTca obLWeCcTBEHHbIN CTPON, MOJNIOXKEHNE
NNYHOCTK B obuiecTBe, T.e. COBCTBEHHO, BCA OCHOBHAaA rocyaapcTBeHHasn «paboTa»
OOJKHa NMPOTeKaTb U NMPOTEKAET B MPaAaBOBOM pPeXUMe, B lopuanyecknx gopmax,
npouenypax.
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